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OPINION
PER CURIAM:

Cecil Allen Dean pled guilty to aiding and abetting the possession

of methamphetamine and marijuana with intent to distribute, 21
U.S.C.A. § 841(a) (West 1999), 18 U.S.C. § 2 (1994) (Count One),
and possession of stolen goods, 18 U.S.C. § 2315 (1994) (Count
Two). He appeal s the sentence of 151 months imprisonment imposed
by the district court, alleging that the district court erred in applying
U.S. Sentencing Guidelines Manual 8§ 3C1.1, 3E1.1, and 5C1.2
(1998), when it found that Dean obstructed justice by committing per-
jury, failed to demonstrate acceptance of responsibility, and failed to
qualify for the safety valve reduction. Dean also claimsthat his sen-
tence violates due process because perjury was not proved beyond a
reasonable doubt. We affirm.

The district court found that, after his guilty plea but before he was
sentenced, Dean gave materially false testimony at the trial of his cou-
sin, Mike Turley, who was involved with Dean in methamphetamine
trafficking. The thrust of Dean's fal se testimony was that Turley used
methamphetamine but did not distribute it. The court aso found that
Dean had repeated his fal se testimony at the sentencing hearing. Con-
sequently, the court increased Dean's offense level for obstruction of
justice, see USSG § 3CL1.1, denied him areduction for acceptance of
responsibility, see USSG § 3E1.1, and found that he did not qualify
for asentence under USSG § 5C1.2, the safety valve provision.

Dean does not challenge the district court's factual findings con-
cerning obstruction of justice and acceptance of responsibility, but
maintains that the court impermissibly double-counted by relying on
the same conduct--his perjured trial testimony--to make both deter-
minations. The district court did not err in this respect. Counting the
same conduct under two or more guideline provisionsis permitted
unless expressy prohibited by the guidelines. See United Statesv.
Crawford, 18 F.3d 1173, 1180-81 (4th Cir. 1994). Consideration of
the same conduct to determine obstruction of justice and acceptance
of responsibility is not only not prohibited under the guidelines, itis
encouraged. See USSG § 3E1.1, comment. (n.4) (conduct resulting in
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obstruction of justice adjustment ordinarily indicates lack of accep-
tance of responsibility).

Dean next contends that his testimony at the Turley trial was not
relevant conduct or conduct in a closely related case given that Dean
was not hamed in the same indictment or identified as a conspirator
in the Turley case, and thus histestimony could not be a basis for the
court'sfindings. See USSG § 3C1.1 (adjustment for obstruction of
justice should be given when a defendant has obstructed or impeded
the administration of justice during the investigation, prosecution, or
sentencing of the instant offense of conviction and the obstructive
conduct relates to the defendant's offense of conviction and any rele-
vant conduct or to aclosely related case). However, even though
Dean and Turley were not co-defendants or named co-conspirators, at
Dean's sentencing hearing the government produced evidence from
Krista Jones and another conspirator which established that Turley
and Dean in fact conspired together to acquire and sell methamphet-
amine. Thus, Turley's prosecution was a closely related case.

Dean's remaining arguments are without merit. First, we do not

find that hisis an extraordinary case in which both the obstruction of
justice and acceptance of responsibility adjustments may apply. Next,
the Supreme Court has held that only sentencing factors that increase
the statutory maximum must be charged in an indictment, submitted
to ajury, and proved beyond a reasonable doubt. See Jonesv. United
States, 526 U.S. 227, 243 n.6 (1999). Neither of the adjustments Dean
complains of increased the statutory maximum sentence, and thus use
of the preponderance of the evidence standard of proof at sentencing
did not violate due process. Because the court found that Dean had
not been fully forthcoming about Turley's involvement in the conspir-
acy, he could not meet the criteria for a sentence under § 5C1.2.

Last, while acknowledging that this court has held repeatedly that
disparity between co-defendants' sentencesis not a basis for a down-
ward departure, see, e.9., United Statesv. Perkins, 108 F.3d 512, 515
(4th Cir. 1997), Dean suggests that this court should discourage
enhancement of a sentence when the enhancement would create dis-
parity because the defendant's sentence and that of a co-defendant.
This we decline to do.
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We therefore affirm the sentence. We dispense with oral argument
because the facts and legal contentions are adequately presented in the

meaterials before the court and argument would not aid the decisional
process.

AFFIRMED



